Utah Real Estate

%g A publication for Utah'sreal estate
professionals
g Michael O. Leavitt, Governor

NEWS

Theodore "Ted" Boyer, Jr., Division Director

FEBRUARY 2001

Volume3l -- Number 1

When is a Refinance NOT a Refinance?

By TedBoyer, DivisionDirector

Intoday’ scompetitivemortgage market, andwiththereal
estatemarket still good, but flat, somelendersare becom-
ing quitecreativeingenerating new marketsand new
business. Much hasbeen said and written about various
fraudul ent techniquestomake*“B” and“C” paper |oans
appear tobe“ A” paper loans. Wearenow seeinga
variationonthat theme-- sometimescalled the® Quit-
clamRefinancePurchase.”

Here' show itworks. Wetypically seethisapproachin
circumstanceswheretheborrower either doesnot havea
significant down payment, or hasno down paymentat all.
Onceaproperty isunder contract, theseller conveysthe
property tothebuyer by quit-claim deedprior toclosing.
Simultaneoudly, thebuyer signsanother quit-claim deed
(orwarranty deed, or, sometimes, anal-inclusive-trust
deed) back totheseller, withtheunderstanding that if the
transaction doesnot closewithinalimitedtimeperiod, the
deedfromthebuyer back tothesellerisrecorded,
conveyingtitletotheproperty back totheseller. And, of
course, therearemany other variationsonthistheme. The
buyer obtainssomesort of interest inthesubject property,
butiscertainly notthe* owner” intheconventional sense
of theword.

Whenthelender (or the purchaser of theloanonthe
secondary market) obtainsthepreliminary titlereport
whichfa sely indicatesthat thebuyer istheowner of the
property, thelender isdeceivedinto thinking that the buyer
isactually theowner and that theloan being madeisfor a
refinancerather thananoriginal mortgage. And, as
opposedto an original mortgagewheretheloan-to-value
ratiorequiresahigher down payment, inarefinancethe
loan-to-valueratioislessstringent. Andinsomecases,

when coupledwith aninflated appraisal, theborrower is
abletofinance 100% (or, in some cases, morethan
100%) of the purchase priceof the property.

Another advantagetothebuyer isthat thelender, thinking
thisisarefinancel oan with aseasoned borrower (and,
thereby, lessrisky), may not requireprivatemortgage
insurance. Eventhoselenderswho do not require season-
ingfor arefinance, may presumethat they are, at least,
dealingwithanexisting owner who hasprevioudy qualified
to purchasetheproperty.

FannieMag sdefinition of arefinanceis. “ A refinance
transactioninvolvestherepayment of anexisting debt from
the proceeds of anew mortgagethat hasthe samebor-
rower and thesame security property.” Thetransaction
described aboveinvolvesthe sameproperty, but not the
sameborrower. Theproceedsof theso-called “refi-
nance” areusedto pay off theloan taken out by theseller,
not theborrower.

Utah Code 861-2¢-301(1)(d) prohibitsmaking afalse
statement or representation for purposesof inducinga
lender to extend credit aspart of aresidential mortgage
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loantransaction. If areal estateagent,
broker, or appraiserisinvolvedinthis

scheme, theactionsmay asobeviola
tiveof Utah Code Titles61-2aand 2b.

Inadditiontolegal problemswiththe
abovescheme, therearepotential
practical problems. For example, once
titletotheseller’ sproperty isconveyed
by quit-claim deedtothebuyer/bor-
rower, thereisthedistinct possibility that
any judgments, liens, or encumbrances
against theborrower would attachtothe
seller’ sproperty. If thetransaction does
not close, andtitleisrevestedinthe
sdller’ sname, thosejudgments, liens,
and encumbrancesmightwell remainon
thetitletotheseller’ sproperty.

What aretheriskstothevariousparties
involvedintheabovetypesof transac-
tions? Themortgagecompany andits
representatives, theappraiser, theentity
closingthetransaction, and any redl
estateagentsor brokersinvolved,
together withthebuyer and seller, may
haveviolated stateor federal law. The
sl ler risksencumbering hisproperty
withliensor judgmentsagainstthe
buyer/borrower. Thesecondary mort-
gagemarket purchaser of theloan has
assumed muchmorerisk thenantici-
pated by thinkingitispurchasinga
refinance by aseasoned borrower, with
asubstantia equity cushion. The
purchaser of themortgagemight not
haveprivatemortgageinsurance. Any
licensed or registeredindividuasin-
volved haveprobably violated the Utah
Residential MortgagesPracticesAct and
other professiond licensing statutes, and
couldlosetheir professional licenseor
regigration. 23

Mark Fagergren New Director
of Licensing and Education

The Division of Rea Estate introduces Mark
Fagergren asthe new Program Administrator of
licensing and education. Mark fillsthe recently
vacated position of Karen Post.

Mark hasbeen actively involvedinthereal estate
industry for the past twenty twoyears. Hehashad
extensiveexperienceinreal estatesales, property
management, real estatefranchisesalesand broker
supportandtraining services. Mark hashadfocused
experienceinreal estateeducationandtraining.

Beginningin1975, Mark soldreal estatefranchisesthroughout theWestern
United States. Additionally, he provided broker support services to
independent franchisedreal estatebrokerages.

In 1978, Mark sold real estate with Century 21 Dan Lawler, Inc. He sold
residential red estatefor anumber of yearsintheSat LakeValey. Hereceived
hisbroker’ slicensein 1983. Later hebecameinvolvedin property management
having experience in managing both commercial and residential income
properties.

Mark worked with hisfather inthe Century 21 of theRocky Mountains, Inc.
real estatebusiness. Heestablished anddirected the Century 21 of theRocky
MountainsRed Estate Academy, whichwasareal estatepre-licensingschool.
Hedeved oped and administered thetraining curriculumfor thisorgani zation, as
well as some “post” license training. Mark taught all subject areas but
particularly enjoyedinstructing classeson Agency, Ethics, Utah State L aw,
General Real EstateLaw, and Appraisal.

For thepast 6 2yearsM ark hasworked for theDivision of Real Estateasa
real estate/appraiser investigator. During histimewiththeDivisionhehas
becomeal.icensed Appraiser and hopesto soonreceiveaCertified General
Appraiser license.

Hisbackground and education haveservedhimwell inhiswork for theDivision.
Heisthefirsttoadmit that for thenumber of real estateand appraiser licensees
working in Utah, a relatively small number require any disciplinary
consideration. “ The vast majority of our licensees are well trained, hard
working, ethical, and highly competentintheperformanceof their duties,” says
Mark.
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Heisvery muchlooking forwardto
this new opportunity, and for the
benefit of returningtohiswork inresal
estateeducation. Heisvery grateful
that asaresult of thequality leadership
of Karen Post, hewill beassumingthe
responsibilitiesof a“wdl functioning
operation.”

Mark received abachelor’ sdegreein
Economics from the University of
Utah. Heand hiswife, Kathryn, are
the proud parents of three beautiful
children. LivingintheHolladay area,
Mark is actively involved in the
community.
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Distance Education to Be
In Utah Licensees’ Future

Distanceeducationisdefined asthat Situationinwhichthe

student and theinstructor are separated in timeand/or space.

Inour new eraof advanced technology, thereareavariety of

modes by which education can beddlivered viadistance education: computer
basedtraining (CBT), Internet, satellite, tel ecommuni cations, and al so good ol d-
fashioned video tapes, audio tapesand written correspondence courses. These
all qualify asdistanceeducation courses.

When astudent attendsacoursewhichisalive-lecturecourse, and the student
doesn’t understand aparticular point or concept, thestudent can either interrupt
theteacher and ask hisquestion, or approach theteacher afterwardfor clarifica
tion. Inother words, the student can usually get an answer pretty quickly. The
distanceeducation (DE) delivery which comesclosest to thisisthat of telecom-
munications, wheretheteacher and student are separated in distancebut notin
time. Thestudent hasimmediateaccess(viavideo camera/monitor) tothe
instructor, and the DE situation functionsalmost identical toalivecoursefor

ass stingthestudent ingettingimmediateanswers.

But what happensin asatel lite coursewhere, asinatelecommunicationscourse,
thestudent andinstructor areseparatedin distancebut notintime, but thereis
nointeraction between student and instructor? Thestudent |oseshis/her oppor-
tunity toask theinstructor for clarification of an unclear concept. Thiswould
carry alsowithaCBT or Internet courseand most other delivery methodsof DE
COUrSes.

Providersof DE coursesneed to providemethodsfor interacting with students
during or after theclasses. Thiscould bedoneby chat rooms, phonecalls, e-
mail correspondence- any oneof anumber of waysthat provessatisfactory to
both student andinstructor. Most providerswill supply solutionsto helpingthe
student not remaininastate of confusionfor toolong.

Another potential dilemmatoaDE courseisfailureof the

delivery system. What happenswhen 500 studentsare
~ located at 40 satel lite stationslocated acrossthe country,

andthesatelliteconnectionfails? Or what happenswhen

thedatafor an Internet courseisdamaged or lost and

there hasnot been adequate backup? Or the provider
doesnot havetheappropriatel nternet connectiontofacilitatetheexpected
number of studentsand the system crashes?

continued on page 4
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Also, how doesthe provider assureastudent’ sidentity? Can
someone, other than aregistered student, connect andtakethe
coursefor someoneel se? And how doesthe provider justify
that acomputer courseisactually a*three-hour course,” when
someof thestudentscan finishin45 minutesandit takesother
studentsfivehourstofinishthesamecourse?

Eachddivery systembringsitsown uniqueset of dilemmasthat
needsto beaddressed by the Utah Real Estate Commissionin
thedevel opment of regul ationsof distance education courses.
Regulations(rules) aredevel oped for the purpose of the protec-
tionof thepublic. Inthiscase, thereal estatelicensee, or the
“user” of thesetypesof courses, isthe” public” thatisbeing
protected. TheReal Estate Commissionwantsto assurethat
thelicenseeshaveaccesstolegitimate, well devel oped courses
that will not beawasteof their timeor money. Andthey want
toassurethat thedelivery system of thecourse(s) isviableand
well supported.

A publichearingwasheldin December by the Commissionfor
thepurposeof gatheringinput fromlicenseesand from educa-
tionproviders. A great amount of informationwasgarnered at
that publichearingthat will assist theCommissionindevel oping
theregulations. Beassuredthat great carewill beexercisedin
producingrulesthat will befair and expedient tothedevel opers
and providersof distanceeducation courses, but will alsoserve
to protect theuserswhenthey invest timeand money inthisnew
method of obtainingtheir education.

TRUST ACCOUNT SEMINAR

The seminar will cover the Administrative Rules for trust accounts

established under the Utah Real Estate licenselaw. (FaughtLive)
L ocation: 2970 East 3300 South, Salt L
Dates: March 2, April 6, May 4, Jun

Time: 9:00 amto 12:00 noon
Credit: 3 hours continuing education
YouMUST PREREGI STER by sending $5 with your name,
address, phone number and license number to:
Divison of Real Estate
PO Box 146711
Salt LakeClty, uT :‘_;.,:é--‘ |
Youwill receiveaphonecal r

registration the week of{ the seminar.

Pre-Renovation Lead
Information Rule

(TSCA TitlelV, Section 406 (b))

TitlelV of theToxic SubstancesControl Act directed
EPA to addressthepublic’ srisk of exposuretolead-
based paint hazardsthrough regul ations, education,
and other activities. Of particular concernto Congress
were potential |ead exposure risksthat could occur
during renovationsof hous ng containing lead-based
paint. Congressbelieved that informed ownersand
occupantsof housingdatedfor renovation couldactto
avoidleadexposuretothemsdavesandtheirfamilies. In
response, EPA developed a new regulation that
requires renovators, working for compensation, to
distribute a lead hazard information pamphlet to
ownersand occupantsof most housing built prior to
1978 (target housing) beforecommencing renovation
activity.

The pamphlet, entitled Protect Your Family from
Lead in Your Home, discusses ways in which
individual scan protect themselvesand their families
fromlead-based paint hazards.

Renovation activitiesthat disturb morethantwo (2)
sguarefeet of paint per component arecovered by this
rule. Sanding, scraping, and other surfacepreparation
activitiesthat disturb paintand generatedust arethekey
sourcesof lead hazardsduring renovation.

Thisfina rulewaseffectiveJunel, 1999, andwill gpply
toyouif, for example, youareaplumber, adrywaller,
or apainter, or your jobrequiresthat you disturb more
thantwo (2) squarefeet of painted surface. Tocomply,
you must givetheowner of thehousing acopy of the
pamphlet and obtaintheir acknowledgment of receipt.
If the housingistenant occupied, theninadditionto
givingacopy of thepamphl et to theowner, you must
provideacopy tothetenant and get their signatureas
well. Thesamerequirementsapply to apartmentsin
housing with more than four dwelling units. If the
renovationistooccurinacommonarea(e.g., laundry
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room, hallway, playground) of housing
withmorethan four dwelling units, you
must provideall resdentsof thebuilding
informationonthetiming and extent of the
renovationsslated to occur and provide
thepamphlet onrequest. Pleasecontact
theEPA for alist of documentsrequired by
therule. All documentsmust beretained
for three (3) years following the
completing of renovationactivities.

Specificexclusionsfromthisrequirement
areactivitiesthat arelesslikely toposea
risk of exposuretolead-based paint, dust,
or other lead hazards. Minor housing
repai rsand maintenanceactivities, emer-
gency renovation operations, and renova-
tionactivitiesthat takeplaceinhousing that
hasa ready been determined by acertified
inspector to belead freeare exampl esof
theseexclusons.

Duringthefirst year followingtheeffective
date of the rule, EPA will focus on
complianceassistanceto ensurethat the
regulated community is aware of these
new requirements. In addition, EPA
Region 9 will investigate any tips and
complaintsreceived and takeenforcement
actions as appropriate (call Region 9 at
415-744-1126).

Singlecopiesof thepamphletareavailable
in both English and Spanish from the
Nationd Lead Information Center (NLIC)
by calling 1-800-424-5323. Multiple
copies may be purchased from the
Government Printing Office by calling
202-512-1800. Reproduciblecopiesare
availablefromU.S. EPA in San Francisco
by calling 415-744-1124.

Reprinted with permission from the National
Society of Environmental Consultants, Volume

10, Number 3 Summer/Fall 2000

TheCampaignfor alL ead Safe
America, hasreleased acompre-
hensivegovernment-widesirategy
outlining effortstoachieveavirtua
endtochildhood|ead poisoningin
Americawithin10years. The
srategy, “ Eliminating Childhood

six livelead-safeby controllinglead
paint hazards. Italsocallsfor
promoting publiceducation pro-
grams, strictly enforcinglead-paint
regulations, and encouraging early
interventionsfor at-risk children.

Task Force Releases Strategy
to Eliminate Childhood
Lead Poisoning

Thereport estimatesthat by prevent-
ing adverseeffectsof lead on
children’ shealthand devel opment,
theeconomicbenefitswill exceedthe
cost of thestrategy by $8.9 billion.
Tohelpaccomplishthesegoals, the
2001 budget callsfor aninvestment

Lead Poisoning: A of $164.5million, includinga50
Federa Strategy percentincreaseinlead hazard
TargetingLeadPaint  control grants, and nearly $13million
w Hazard,” cdlsfor innew federal funding for enforce-
making2.3million ment of lead regulations.
x homeswhere

childrenunder age Copiesof thestrategy areavailable
fromtheNationa Lead Information
Center at 800.424.LEAD. The
strategy isalsoavailableonthe

I nternet atwww.hud.gov/leaor
www.epa.gov/children/whatwe/

tfproj.htm.

o

\S

(KEY LARGO Fla.) Real Estate sales and management specialist Joe
Klock reports that his surveys continue to show one common
thread among salesmen—persistence.

“On three occasions, while serving different sales organizations,
we tested several hundred successful people in an attempt to find
out how many personal characteristics they had in common.
Somewhat to our surprise, we found only one that was shared by
all of them. It was persistence,” Klock wrote in his recent
marketing report.

“Without exception, they were willing to storm over, under,
around, or through obstacles, rejection, fatigue and resistance of
any kind. More than just not taking ‘no’ for an answer, they took
it as an invitation to negotiate.”

Klock’s reports can be found at: http://www.joeklock.com

Used with permission from Real Estate Intelligence Report—11/2/00
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é BARSON, BRIAN S, Principal Broker,

Beneficiadl Real Estate LLC, Ogden.
Renewal granted on probationary status due to misdemeanor
conviction.

BINKERD, CYNTHIA, Sales Agent, Sat Lake City.
Licenseissued on probationary status dueto past convictions.
Ms. Binkerd will be required to provide a written
acknowledgement from her principal broker that she has
disclosed theconvictionsto her broker beforethe Divisionwill
activate her license with that broker.

BLAKE, JOHN K., Sales Agent, Provo. License issued on
probationary statusdueto apast misdemeanor conviction. Mr.
Blakewill berequired to provide awritten acknowledgement
from hisprincipal broker that he has disclosed the conviction
to hisbroker beforethe Division will activate hislicensewith
that broker.

BOSH, LARRY 0. Sales Agent, Nephi. License
surrendered effective December 27, 2000inlieu of continuing
to respond to the Division’ sinvestigation of hisconviction of
third degree felony securities fraud and theft in 4th District
Court in Provo, Case 001401021. #RE20-11-20.

BULLOCK, ADAM B., Sales Agent, West Jordan. License
granted on probationary status based on 1997 and 1998
misdemeanor convictions. Until hisfirst renewal in October,
2002, Mr. Bullock will be required to notify any broker with
whom he licenses about his past misdemeanor convictions.

CAMPBELL, AARON S, Sales Agent, Salt Lake City.
Conditional licenserevoked August 21, 2000 after the criminal
background check required of new sales agents reveal ed that
he had failed to discloseto the Division several misdemeanor
casesinvolving probation and an unpaid fine. REFP20-09.

CAMPBELL, TRENTON W., Saes Agent, Orem.
Conditional license revoked effective November 28, 2000
after the criminal background check required of new sales
agentsreveal ed that hefailed to discloseon hisapplication for
alicense several misdemeanor convictions. #REFP20-12.

DAVIS, VICTORL., SalesAgent, Roy. Licenserenewed on
probationary statusbased onamisdemeanor conviction. Until
hisnext renewal in October, 2002, Mr. Daviswill berequired

Real Estate Disciplinary Sanctions

to notify any broker with whom he licenses about his past
misdemeanor conviction.

ENGEMANN, ELIZABETH A., Sales Agent, Park City.
Conditional license revoked July 17, 2000 after the criminal
background check required of new sales agent revealed that
she failed to disclose to the Division several misdemeanor
convictions. #REFP20-08.

GORDON ALLRED, KENNETH BLOMSTERBERG,
MINA PATEL, TEINA TAHAURI, and THE ONTARIO,
CALIFORNIA OFFICE OF MARCUS & MILLICHAP,
Ontario, California. Ceaseand Desist Order i ssued December
21, 2000 prohibiting acting aslisting agentsfor, and advertising
for sale on the Internet, the Sheraton Four Points Hotel in St.
George, Utah. #RE20-12-009.

GUERRA, EDUARDO, SalesAgent, Ogden. Licenseissued
on probationary status due to past misdemeanor convictions.
Mr. Guerra will be required to provide a written
acknowledgement from his principal broker that he has
disclosed the convictionsto hisbroker beforetheDivisionwill
activate hislicense with that broker.

JAYNES, RYAN M., SalesAgent, Sandy. Licenseissued on
probationary statusdueto past misdemeanor convictions. Mr.
Jayneswill berequiredto provideawritten acknowl edgement
from hisprincipal broker that he hasdisclosed the convictions
to hisbroker beforethe Division will activate hislicensewith
that broker.

KEMP, DANT., Inactive SalesAgent, Kaysville. Conditional
license revoked on November 1, 2000 after the criminal
background check required of new sales agentsreveal ed that
he failed to disclose 1990 and 1992 alcohol-related

i In Memoriam b

The Division of Real Estate expresses condo-
lences to the families of the following real estate
licensees who have recently passed away:

William O. Adams Sandy
Gary T.Crompton Ogden
ColleenS. Curtis Logan
Karl Leavitt Orem
BillR. Martin Provo
Murray

2 Barbara G. Moss
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misdemeanors. After a post-revocation hearing, the
Commission and the Director concluded that Mr. Kemp
had nointentionto deceiveon hisapplication. Hislicense
was reinstated effective December 20, 2000. #REFP20-
11

LEHMILLER, ROBERT G., Sales Agent, Clearfield.
Conditional license revoked August 24, 2000 after the
criminal background check required of new sales agents
revealed that he failed to disclose to the Division felony
convictions which occurred in Florida in the 1980's.
#REFP20-10.

MACKAY, RICHARD T., Sales Agent, Salt Lake City.
Conditional license revoked effective December 4, 2000
after the criminal background check required of new sales
agents revealed that he failed to disclose misdemeanor
convictionson hisapplicationfor alicense. #REFP20-14.

NACCARATO, RAMONA M., Sales Agent, Salt Lake
City. License renewed on probationary status based on
misdemeanor convictions. Until her next renewal in
October, 2002, Ms. Naccarato will be required to notify
any broker with whom she licenses about her past
misdemeanor convictions.

SWIM, AARON P., SalesAgent, Salt Lake City. License
issued on probationary status due to a past misdemeanor
conviction. Mr. Swimwill berequiredto provideawritten
acknowledgement from his principal broker that he has
disclosed the conviction to hisbroker beforethe Division
will activate hislicense with that broker.

THOMSON, MARVIN D., Sales Agent, West Jordan.
License issued on probationary status due to past
misdemeanor convictions. Mr. Thomsonwill berequired
to provide awritten acknowledgement from his principal
broker that he has disclosed the convictionsto his broker
before the Division will activate his license with that
broker.

WILDE, ROBERT SCOTT, Sales Agent, formerly with
Realty Executives Bravo, Layton. Consented to pay a
$200finefor having distributed aflyer offeringa$1,000.00
finder’ sfeefor referral of abuyer. Mr. Wilde maintains
inmitigation that heknew that he could not offer afinder’s
feefor areferral, but thought that the of fer was acceptable
solong astheseller madethe offer and hisrolewaslimited
to distributing the flyer. #RE99-09-04.

e ) N
For Your Information...

The old post office box number 65803 for the
Division of Real Estate has finally been discontin-
ued. Any mail coming to that PO box will be
returned. The current PO Box number is 146711
with zip code of 84114-6711.

=

Now that mortgage broker/lenders are being
registered by the Division of Real Estate, Utah real
estate licensees will want to be certain that they
direct their business to those lenders who are
officially registered with the state.

=

There has been an update to the form titled “Dis-
closure and Acknowledgment Regarding Lead-
Based Paint and/or Lead-Based Paint Hazards.” The
newest version is effective October 6, 2000. You
may use up your current inventory of this form.

- J

Appraiser Disciplinary
Sanctions

KOPLIN, RICHARD, Certified Residential Ap-
praiser, Salt Lake City. Consented to pay a$1,000 fine, based on
violating USPAP by making a series of errors that, although
individually might not significantly affect the results of the
appraisal, in the aggregate affect the credibility of the appraisal.
Mr. Koplin used compsthat weredistant from the subject, reported
incorrect information on comparable sales, and incorrectly
weighted one of the comps. The errors did not affect the value
conclusion. Infurther mitigation, heresisted great pressure from
the buyer of the home to inflate the appraisal. #AP20-05-06

STRONG, SHAWN, Registered Appraiser, Clearfield. Con-
sented to pay a$3,000.00 fine and have hisregistration placed on
probation until its expiration in May, 2001. Mr. Strong also
consented that his pending application for certification would be
denied and that he would not submit a new application for
certification for at least one year. #AP20-02-27, AP20-02-17,
AP20-02-30 and AP20-04-13.
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Running the Latest Census

Bureau Numbers
(March 1997 to March 1998)

Moving isseasonal: 60 percent of
movesoccurred between Juneand
October, with 48 percent of moves
occurring between Juneand Septem-
ber. Thetop moving monthwasJune
(13 percent).

Movesarelocal: 64 percent of
thosemoving stayedinthesame
county, 19 percent moved between
countiesinthesamestate, and 15
percent moved between states.

Movingratesdeclinewith age: 33
percent of moverswereintheir 20's,
19 percent of moverswereintheir
30’'s, 11 percentintheir40's, 8
percentintheir 50's, and 5 percentin
their 60's.

City dwellersmost likely to move:
19 percent of Americanslivinginthe
central citiesof metropolitanareas, 15
percent of Americanslivinginthe
suburbs, and 15 percent of Ameri-
cansliving outsidemetropolitanareas
moved. Suburbswerethemost
popular destination.

Movingratesvary with race: 15
percent of non-Hispanicwhites, 19

percent of African-Americans, 19
percent of Aslan-Americans, and 21
percent of Hispanic-Americans
moved duringthetimeperiod.

Home-owner ship ratesvary with
raceor ethnicity: 76 percent of
non-Hispanicwhites, 60 percent of
Asian-Americans, 50 percent of
African-Americans, and 50 percent of
Hispanic-Americanslivedinowner-
occupied housing unitsasof March
1998.

Moving 1997-98 by income
bracket:

¢+ 17 percent of Americansearning
lessthan $20,000

¢+ 15percent of Americansearning
between $20,000 and $39,999

¢+ 12 percent of Americansearning
between $40,000 and $59,999

¢+ 11 percent of Americansearning
between $60,000 and $99,999

¢+ 12 percent of Americansearning
$100,000 or more

Source: U.S. CensusBureau

Reprinted with permissionfrom ALQ, Resal
Estatentelligence Report, Fall 2000

You Must Notify the Division
--in Writing--
Within 10 Days of:

remember

a
a change of business address;

achange of name;

a change of personal or business telephone

aconviction of acriminal offense
afiling of apersonal or brokerage bankruptcy

change of personal address;

number

New Laws to
Transferring Utah
Water Rights

Are You Aware?

Prepared and submitted by
Jody Williams, Attorney at Law
Karen G. Matthews, Principal Broker

Why do I, as a real estate agent,
need toknow about water rights? -
| sell houses!! Good point, because
when selling residences, usually the
water supplied to the residence is
through a municipality or water
company. Themunicipality or other
supplier of the water owns the water
right, andthroughthat water right serves
the residences of that particular
community. The right to use of the
water isowned by themunicipality or
supplier of thewater.

Butwhat doyoudoif youareaskedto
market or purchaseahousewith some
acreage? Are you knowledgeable
enoughto protect theinterestsof your
client? A basic knowledge of water
rightsisimportant.

TheUtahpioneersin
thelate 1840’ swere
27 ;{, thefirst Anglo-Sax-

£~ onstopracticeirriga-
tiononanextensivescaeintheUnited
States. Beingadesert, Utah contained
muchmorecultivablelandthancouldbe
watered from theincoming mountain
streams. Theprinciplewasestablished
that thosewhofirst madebeneficia use
of water should beentitledto continued
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usein preferencetothosewho camelater. Thisfundamental
principal isknown astheDoctrineof Prior Appropriation.
This means those with earliest priority dates who have
continuoudly usedthewater sincethat timehavetherightto
their full supply of water fromacertain sourcebeforeothers
withlater priority datescandivert.

Intheearly Territoria days, rightstotheuseof publicstreams
of water wereacquired by actua diversonandby puttingthe
water tobeneficial use.

TheUtah State Engineer’ sOfficewascreated in 1897.
The State Engineer is the chief state water rights
administrativeofficer. A “water code” addressing surface
sourceswasenacted in 1903. Thislaw, with succeeding
inclusionof undergroundwater sourcesand amendmentsis
presently inforcemostly asUtah Code, Title73. In 1967
thenamewaschangedtotheDivison of Water Rights, but
thepublic sometimesstill referstothedivision asthe State
Engineer’ sOffice. Tworegiona officesarelocated at 1594
WestNorthTemplein SaltLakeCity. Thereareasooffices
locatedinLogan, Vernal, Price, Richfield, and Cedar City.

All waters in Utah are public property. A water right,
although a property right, is not ownership of water. In
genera, thepossession of awater rightisan opportunity to
shareintherespons bledevel opment and beneficial useof a
publicresource. A water rightisaright totheuseof water
based upon: 1) quantity, 2) source, 3) priority date, 4) nature
of use, 5) point of diversion, and 6) physically puttingwater
tobeneficial use.

Rightsfor continuoussurfacewater useprior to 1903 and
continuousundergroundwater useprior to 1935 (knownas
“diligence”) can bemadeof record according to statute by
filingclaimswiththeState Engineer.

Aswithany property, water rightscanchangeownershipand
theofficeof recordfor ownership of perfected water rights
isthe county recorder’ s officefor the county or counties
where the water is diverted and/or used. If the water is
divertedinonecounty and usedinanother, documentsareto
berecordedinboth. In Utah, water rightscanbeowned and
transferred separately from theland uponwhichthey are

used. Executionand recording of awater right deed may
separatetheownership of thewater right fromtheownership
of theland wherethewater isused.

INUCA 8§73-1-10, it statesthat awater h
right shall be transferred by deed in b\ Deed )
substantially the same manner as redl ~
estateand that thedeed must berecorded ) P
inthe office of therecorder of the county T
wherethepoint of diversionof thewateris =

located andinthe county wherethewater is used. Italso
providesthat thecounty recorder i stothen promptly transmit
theinformationtothe State Engineer. AdministrativeRule
655-3.2.3.1 outlinesthe suggested format for awater right
deed.

A water right cana sobeconveyedwiththeland (1) whenthe
deed specifically describes the water right(s) to be
transferred, or (2) sllently, if theland deed makesno mention
of water rights and water rights used on the land pass as
appurtenances. Deedsthat were executed beforeMay 4,
1998, silent astowater rightscould convey that portion of
perfectedrightsbeneficialy used onthedeededland. Deeds
executed after May 4, 1998 could convey not only perfected
but a so approved and asyet unperfected applicationswhere
thewater right projectsarestill being devel oped.

Since most of the State of Utah has been closed to new
appropriationsof water, it hasbecomenecessary for persons
desiringtodevelop new water usesto acquireexistingwater
rightsby purchase. Theserightswouldthenbeamended by
change applications to authorize new projects, and the
historic useswould cease.

| nasmuch asthe State Engineer doesnot havetheresources
to assist and review all water user’s purchases, etc., in
changingand updatingtheir water rightsandthestaterecords
regarding ownership, UCA 873-1-10 was amended,
effectiveMay 1, 2000. Under thislaw, a“ Report of Water
Right Conveyance” must now be submitted to the State
Engineer’ s office before the water right records can be
amended to show changeof ownership.

continued on page 10
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continued from page 9

The training manual for
preparing a “Report of
Water Right Conveyance’
may bepurchasedfor $5.00
fromtheDivisionof Water
Rights. Contact EricAnder-
son (801) 538-7387. The
manual can aso be ac-
cessed from
www.nrwrtl.nr.state.ut.ug.

TheReport of Water Right
Conveyance must show a
chainof titleconnectingthe
new owner with theowner
shown on the Division of
Water Rights' records, sub-
mittedonformsprovided by
theStateEngineer. A water
right owner may preparea
Report of Conveyance in
certain specific instances.
Otherwise, al Reports of
Conveyance must be pre-
pared under thedirection of
and certified by a profes-
siondl, licensedinthe State
of Utah -- an attorney, an
engineer, atitle insurance
agent, or aland surveyor.

To protect your client, as
well asyourself, you must
ascertainif therearewater
rights associated with any
property onwhichyou are

negotiating.

Resources. Training Manual
for Preparing a “Report of
Water Right Conveyance,”
Utah Division of Water Rights;
Utah Code Annotated §73

20 Indicted in $10 Million Mortgage
Fraud Scheme

Twenty defendants who collectively engaged
in all aspects of residential real estate sales,
from obtaining mortgage loans to closing title
on the properties, were charged in July 2000
with participating in athree year scheme to
fraudulently obtain mortgages exceeding $10
million on at least 80 Chicago area properties,
was announced by the United States Attorney
Officein Chicago. The scheme involved
mortgage flips in which the defendants
bought homes on the south and west sides of
Chicago and immediately resold them at
fraudulently inflated pricestypically using the
proceeds from the second sale to pay cash
for theinitia purchase. Eventualy, the
spread between the initial purchase price and
the resale exceeded $100,000 per property,
which the defendants reaped as profit and
reused to pay certain defendants who partici-
pated in the flip scheme. The indictment
seeksforfeiture of $4.4 millionin alegedly
fraudulent spread proceeds.

The investigation, known as “ Operation
Rogue Mortgages,” was conducted as part of
the Housing Fraud Initiative, ajoint effort of
HUD and the FBI. Among the defendants are
an attorney, two paralegas, two mortgage
brokers, two real estate appraisers and two
real estate agents. A federal grand jury
returned a 16-count indictment with wire and
mail fraud and making false statementsin
connection with fraudulent residential mort-
gage loans. Theindictment alleges that the
scheme defrauded various conventional
lendersand HUD.

According to the indictment, beginning in
August 1995, defendants bought and sold real
estate with conventional and FHA loans. An
attorney that agreed to purchase certain
propertiesin cash and other individuals were
recruited to immediately purchase the proper-
ties at fraudulently inflated prices. Some
purchasers were paid cash to serve as “straw
purchasers’ of the properties while others
were lured by representations that they could

purchase homes with no money down and
receive cash back at closing. Other defen-
dants, including mortgage brokers, acted as
agents of the lenders and former secretary of
state employees, alegedly facilitated the
fraudulent second purchase with false
documents, which included ID’s, credit,
employment and financial records on behalf of
the recruited second purchasers, to ensure
purchasers qualified for the mortgage. Two
defendantsarelllinois Certified Residential
Appraisers, who alegedly prepared fraudulent
appraisals that supported the inflated second
purchase prices. One of the appraisers was
certified to perform HUD/FHA appraisals.

Once the second purchasers qualified for the
inflated mortgage, the real estate closing was
completed, with both the seller and buyer
represented by the same attorney. Typically
the second purchase closed first. The
indictment further alleges that on some
occasions after the second purchase was
completed, combinations of the defendants
facilitated the fraudulent refinancing of the
very same property, again creating false loan
documents and inflated appraisals.

All 20 defendants will be summoned to appear
for arraignment in US District Court but no
date has been set. If convicted, each count of
mail and wire fraud carries a maximum term
of five years imprisonment and a maximum
fine or $250,000. Or in the dternative, the
Court may impose a fine totaling not more
than twice the defendant’s gross gain, or
twice the gross loss to any victim, whichever
isgreater. Making afalse statement to HUD
carries a maximum penalty of 2 yearsin
prison and a $250,000 fine. The Court also
must order restitution, and it will determine
the appropriate sentence for each convicted
defendant under the US Sentencing Guide-
lines.

Reprinted with permission from The Master Ap-
praiser, October 2000
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by David Jones, Investigator

THEDIVISION OF REAL ESTATEHASNO GRACE! Before
you think we are a bunch of clumsy clods, let us explain. What
we mean is, when it comes to renewing an expired real estate
license: THERE ISNO GRACE —PERIOD!

If you are still confused, we want to clarify the issue regarding
the mythical grace period most licensees assume exists after a
license hasexpired. If not properly (and timely) renewed, areal
estate license expir es at the end of the day on the last day of the
month designated as the expiration date.

Many licensees mistakenly think that they have 30 days (or even
six months) as a“grace period” to continue working while they
take care of renewing an expired license. Let’'s set the record
straight! When you wake up the next day, Y OU NO LONGER
HAVEA LICENSE! Continuingto practicereal estate after that
day is a violation of the law.

If the license of a principal broker expires, licensees working
under the principal broker automatically become inactive, and
they also must cease the practice of real estate.

FIRST 30DAYSAFTER EXPIRATION:

Up to 30 days following the expiration of alicense, an expired

license may be reinstated by:

»  submitting the completed renewal application form and
guestionnaire; and

«  submitting the renewal fee (currently $51), plus a $10 late
fee.

That much will renew the license to an inactive status. If the

licensee wishesto practicereal estate again, the following must

be submitted in addition to the above requirements:

e $15activation fee

» change card signed by the principal broker

» certificatesfor 12 hours of continuing education (including
the core course).

All of thisisrequired becausewhen thelicenseexpired, sodid all

affiliation with the principal broker.

AFTER30DAYS,BUT BEFORESIXMONTHS
AFTEREXPIRATION:
After 30 days, but before six months, the only way an expired
license can be reinstated is by:
* submitting the completed renewal application form and
guestionnaire;
e submitting the renewal fee (currently $51), plus a $50
reinstatement fee; and

Exploding Myths! Say Grace?

» submitting proof of completion of the 12 hour Utah law
section of the prelicensing education, OR proof of having
retaken the Utah portion of the license exam.

Aswith the section above, that much will reinstate the licenseto

an inactive status. If the licensee wishes to practice real estate

again, the following must be submitted in addition to the above
reguirements:

e $15activation fee

» change card signed by the principal broker

» certificatesfor 12 hours of continuing education (including
the core course).

All of theserequirementsare set forth in the detailed instructions
that are sent with the notice to renew.

By the way, we don’'t even have an employee named Grace!

Sayonara, Hasta La Vista, Auf
Wiedersehn, Goodbye

KAREN POST, EX-PROGRAM DIRECTOR
LICENSING/EDUCATION

After almost 18 years here at the Utah Division of Real
Estate, I'm hanging up my hat and retiring. I've had the
opportunity for many long years to oversee the real
estate education and licensing for the state.

Most of you don’t know who | am (and probably don’t
care), but when a licensing problem gets ironed out, or
when you take a particularly good real estate seminar, |
hope you'll think of me. | might have had a hand in your
experience.

| have been honored to serve the real estate profession
in this capacity. | never cease to be amazed at how
dedicated and honorable you are. Granted, there are
always a few bad apples that taint the others, but on a
whole, you are greatly respected.

My goal after | retire is to do some teaching - both
continuing education and pre-licensing. So, maybe I'll
see you around!
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